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to the distributing agency by June 1 of
each year.

(c) Tyves of donated foods authorized
for donation. Service institutions which
participate in the Summer Food Serv-
ice Program for Children under part 225
of this chapter are eligible to receive
donated foods under section 416, sec-
tion 82, section 709, and section 4.

§250.51 Special Supplemental Nutri-
tion Program for Women, Infants
and Children.

{a) Distribution. At the reguest of the
State agency responsible for admin-
istering the Special Supplemental Nu-
trition Program for Women, Infants
and Chiidren (WIC Program) under part
24€ of this chapter and with approval of
the Department, donated foods may be
made available for distribution tc pro-
gram participants, In instances when
donated foods are made available,
State agencies shall pay the Depart-
ment using funds allocated to the
State for the WIC Program for those
donated foods which are provided to
participants as part of the foocd pack-
age. Donated foods which are provided
to participants in addition to the quan-
tities authorized for the food package
will be made available to the State
agency free of charge.

(h) Quantities and value of donacted
foods. Distribution of donated foods to
State agencies for the WIC Program
shall be made on the basis of each
State agency’'s guarterly estimate of
need,

(c) Types of donated foods authorized
for donation. State agencies partici-
pating in the WIC Program under part
246 of this chapter are eligible to re-
ceive donated foods under section 416
and section 32.

Subpart E—Where 7o Obtain
Information

§250.60 Program information.

Interested persons desiring informa-
tion concerning the program may
make written reguest to the following
Regional Offices:

(a) Northeast Region, Food and Nu-
trition Service, UBDA, 10 Causeway
Street, Boston, Massachusetts 02222-
1065 for the following States: Con-
necticut, Maine, Massachusetis, New
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Hampshire, New York, Rhode Island
and Vermont.

{b) Mid-Atlantic Region, Food and
Nutrition Service, USDA, Mercer Cor-
porate Park, Corporate Blvd,, CN 02150,
Trenton, New Jersey 08650, for the fol-
lowing Stabtes: Delaware, District of
Columbia, Maryland, New Jersey,
Pennsylvania, Puerto Rico, Virginia,
Virgin Islands and West Virginia.

{c) Southeast Region, Food and Nu-
trition Service, USDA, 1100 Spring
Street, NW, Atlanta, Georgia 30367, for
the foilowing States: Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina and Ten-
nessee.

(d)y Midwest Region, Food and Nutri-
tion Service, USDA, 50 Hast Wash-
ington Street, Chicago, Illinois 60602,
for the following States: Illinois, Indi-
ans, Michigan, Minnesota, Ohio and
Wisconsin.

(e} Mountain Plains Region, Food
and Nutrition Service, USDA, 2420
West 26th Avenue, Room 430-D, Denver,
Colorado 80211, for the following
States: Colorado, Iowa, Kansas, Mis-
souri, Montana, Nebraska, North Da-
kota, South Dakota, Utah and Wyo-
ming.

() Scuthwest Region, Food and Nu-
trition Bervice, USDA, 11060 Commerce
Street, Room 5-C-30, Dallas, Texas
75242, for the following Btates: Arkan-
sas, Louisiana, New Mexico, Oklahoma
and Texas.

{g) Western Region, Food and Nutri-
tion Service, USDA, 550 Kearney
Street, Room 400, San Francisco, Cali-
fornia 94108 for the following States:
Alaska, American Samoa, Arizona,
California, Guam, Hawaii, Iéaho, Ne-
vada, Oregon, Trust Territory and
Washington.

PART 251—THE EMERGENCY FOOD
ASSISTANCE PROGRAM
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251.10 DMiscellaneous provisions.
AUTHORITY: T U.B.C, T501-7516.

SOoURCE:; 51 FR 12823, Apr. 16, 1886, unless
otherwise noted,

§251.1 General purpose and scope.

This part announces the policies and
preacribes the regulations necessary to
carry ount certain provisions of the
Emergency Food Assistance Act of
1883, (7 U.5.C. 612¢ note).

51 FR 12623, Apr. 18, 1986, as amended at 64
FR 72802, Dec. 29, 1999]

§251.2 Administration.

(a) Food and Nuirition Service. Within
the United States Department of Agri-
cuiture (the “Department’™), the Food
and Nutrition Service (FNS) shall have
responsibitity for the disfribution of
food commodities and allocation of
funds under the part.

(b) State AgenciesWithin the States,
distribution to eligible recipient agen-
cies and receipt of payments for stor-
age and distribution shall be the re-
sponsibility of the State agency which
has: (1) Been designated for such re-
sponsibility by the Governor or cther
appropriate State execttive aunthority;
ang (2} entered into an agreement with
the Department for such distribution
and receipt in acecordance with para-
graph (¢) of this section.

(o) Agreemenis—(1) Agreemenis between
Depariment and States. Bach State
agency that distributes donated foods
to eligible recipient agencies or re-
ceives payments for storage and dis-
tribution costs in accordance with
§251.8 must perform those functions
pursuant o an agreement entered into
with the Department. This agreement
will bhe considered permanent, with
amendments initiated by State agen-
cies, or submitted by them at the De-
partment’s request, all of which will be
subject to approval by the Department,

(2) Agreements between State agencies
and eligible recipient agencies, and be-
tween eligible recipient agencies. Prior to
making donated foods or administra-
tive funds available. State agencies
must enter into a written agreement
with eligible recipient agencies to
which they plan to distribute donated
foods and/or administrative funds.
State agencies must ensure that seligi-

7 CFR Ch. 1l {1-1~-07 Edifion)

ble recipient agencies in fturn enter
into a written agreement with any eli-
gible recipient agencies to which they
plan to distribute donated foods and/or
administrative funds before donated
foods or administrative funds are
transferrad between any two eligible
recipient agencies. All agreements en-
tered into must contain the informa-
tion specified in paragraph (d) of this
section, and be considered permanent,
with amendments to be made as nec-
essary, except that agreements must
specify that they may be terminated
by either party upon 30 days’ written
notice. State agencies must ensure
that eligible recipient agencies pro-
vide, on a timely basis, by amendment
to the agreement, or other written doc-
uments incorporated into the agree-
ment by reference if permitted under
paragraph (d) of this section, any infor-
mation on changes in program admin-
istration. including any changes result-
ing from amendments to Federal regu-
lationg or policy.

(d) Contents of agreemenis between
State agencies and eligible recipient agen-
cies and between eligible recipienti agen-
cies. (1} Agreements between State
agencies and eligible recipient agencies
and between eligible recipiant agencies
must provide:

{1} That eligible recipient agencies
agree Lo operabte the program in ac-
cordance with the reguirements of this
part, and, as applicable, part 250 of this
chapter; and

{ii) The name and address of the eli-
gible recipient agency receiving com-
modities and/or administrative funds
under the agreement,

(2) The following information must
also be identified, either in the agree-
ment or other written documents in-
corporated by reference in the agree-
ment:

(i) If the State agency delegates the
responsibility for any aspect of the pro-
gram to an eligible recipient agency,
each function for which the eligible re-
cipient agency will be held responsible:
except that in no case may State agen-
cies delegate responsibility for estab-
lishing eligibility criteria for organiza-
tions in accordance with §251.5(a), es-
tablishing eligibility criteria for recipi-
ents in accordance with §251.5{%), or
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conducting reviews of eligible recipient
agencies in accordance with §251.10{e);

{ii}y If the receiving eligible recipient
agency is to be allowed to further dis-
tribute TEFAP commodities and/or ad-
ministrative funds t¢ other eligibie re-
cipient agencies, the specific terms and
conditions for doing so, including, if
appiicable, a list of specific organiza-
tions or types of organizations eligible
to receive commodities or administra-
tive funds;

(iiiy If the use of administrative
funds is restricted to ceriain types of
expenses pursuant to §251.8(e)2}, the
specific types of administrative ex-
penses eligihle recipient agencies are
permitted to incur;

(iv) Any other conditions set forth by
the Btate agency.

[61 FR 12823. Apr. 16, 1986, as amended at 51
FR 17933, May 13, 1887; 58 FR 16874, Apr. 11,
1994: 62 FR 53731, Oct. 16, 1897; 64 FR 72902,
72903, Dec. 29, 1988]

§251.83 Definitions.

{a} The terms used in this part that
are defined in part 250 of this chapher
‘have the meanings ascribed to them
therein, unless a different meantng for
such a term is defined herein.

{b} Charitable institution (which is de-
fined differently in this part than in
part 250 of this chapter) means an orga-
nization which—

(1) Is publie, or

(2) Is private, possesging tax exempt
status pursuant to §251.5{a)8); and

(3) Is not a penal institution (this ex-
clusion also applies to correctional in-
stitutions which conduct rehabilitation
programs); and

(4) Provides food assistance o needy
Persons.

{¢) Distribution site means a location
where the eligible recipient agency ac-
tually distribates commodities to
needy persons for househoid consump-
tion or serves prepared meals o needy
persons under this part.

(d) Eligible recipient agency means an
organization which—

(1) Is public, or

(2y Is private, possessing tax exempt
status pursuant to §251.5(a)3); and

(3) Is not a penal institution; and

(4) Provides food assistance—

(i} Exclusively to needy vperscns for
household consumption, pursuant to a

§251.3

means test established pursuant to
§201.5 (b}, or

{ii} Predominantly to needy persons
in the form of prepared meals pursuant
to §251.5(a)(2); and

{8) Has entered into an agreement
with the designated State agency pur-
suant to §2b1.2(c) for the receipt of
commodities or administrative funds,
or receives comrmodities or administra-
tive funds under an agreement with an-
cther eligible recipient agency which
has signed such an agreement with the
State agency or another eligibie recipi-
ent agency within the State pursuant
to §251.2(c); and

(6) Falls into one of the following
categories:

(1) Emergency feeding organizations
(including food banks, food pantries
and soup kitchens):

(i1) Charitable institutions {including
hospitals and revirement homes);

(i) Summer camps for children, or
child natrition programs providing
food gervice:

(iv) Nutrition projects operating
under the Older Americans Act of 1865
(Nutrition Program for the Hiderly),
including projects that operate con-
gregate Nutrition sites and projects
that provide home-delivered meals; and

{v) Disaster relief programs.

{e) FEmergency feeding ovganization
means an eligible recipient agency
which provides nutrition asgistance to
relieve gituations of emergency and
distress through the provision of food
to needy persons, inciuding low-income
and unemployved persons. Emergency
feeding organizations have priority
over other eligible recipient agencies
in the distributicn of THEFAP commod-
ities pursuant to §251.4(h}.

(fy Food bank means a public or chari-
table institution that maintains an es-
tablished operation involving the pro-
vision of food or edible commaodities, or
the products of food or edible commeod-
ities, to food pantries, soup kitchens,
hunger relief centers, or other food or
feeding centers thaf, as an integral
part of their normal activities, provide
meals or food to feed needy persons on
a reguiar basis,

(g) Food panitry means a public or pri-
vate nonprofit organization that dis-
tributes food to low-income and unem-
ployed households, including food from
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sources other than the Department of
Agriculture, to relieve situations of
emergency and distress.

(h)y Formule means the formula used
by the Department to allocate among
States the commedities and funding
available under this part. The amount
of such commodities and funds to he
provided to each State will be basged on
each Btate’s population of low-income
and unemployed persons, as compared
t0 national statistics. Hach State's
share of commeodities and funds shali
be hased 60 percent on the number of
persons in households within the State
having incomes below the poverty lavel
and 40 percent on the number of unem-
ployed persons within the State. The
surpius commodities will be allocated
to States on the basis of their weight
{pounds), and the commodities pur-
chased under section 214 of the Emer-
gency Food Assistance Act of 1983 will
be allocated on the basis of their value
(deliars). In instances in which a State
determines that it will not accept the
full amount of its allocation of com-
modities purchased under section 214 of
the Emergency Food Assistance Act of
1983, the Department will reallocate
the commodities to other States on the
basis of the same formula used for the
initial allocation.

(1) State agency means the State gov-
ernment unit designated by the Gov-
ernor or other appropriate State execu-
tive authority which has entered into
an agreement with the United States
Department of Agricuiture under
§261.2(c).

(i) Soup kitchen means a public or
charitable institution that, as an inte-
gral part of the normal activities of the
institution, maintains an established
feeding operation to provide food to
needy homeless persons on a regular
basis.

(k) Value of commodities distributed
means the Department’s cost of acquir-
ing commodities for distribution under
this part.,

[64 FR 72003, Dec. 26, 1089

§251.4 Availability of commodities.

(a) General. The Department shall
make commeodisies available for dis-
tribvution and use in accordance with
the provisions of this part and also in
accordance with the terms and condi-
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tions of part 250 of this chapter to the
extent that the part 250 terms and con-
ditions are not inconsistent with this
part.

(h) Displacement. State agencies shalil
require that eligible recipient agencies
receiving commodities under this part
shall not diminish their normal ex-
penditures for food because of receipt
of commodities. Additionally, the Sec-
retary shall withhold commodities
from distribution if it is determined
that the commodities would substitute
for the same or a similar product that
would otherwise be purchased in the
market.

() Allocations. (1) Allccations of com-
modities shall be made to State agen-
cies on the basis of the formula defined
in §251.3(h).

(2) FNS =hall promptiy notify State
agencies regarding their allocation of
commodities to be made available
under this part.

(3) State agencies shall notify the ap-
propriate FNSRO of the amount of the
commodities they will accept not laser
than 30 days prior to the beginning of
the shipping period.

(d) Quantities regquested. State agen-
cies shall:

{1} Request commodities only in
guantities which can be utilized with-
out waste in providing food assistance
o needy persons under this part;

(2y Ensure that no eligible recipient
agency receives commodities in excess
of anticipated nse, based onr inventory
records and controls, or in excess of its
ability to accept and store such com-
modities: and

(e) Imitial processing and packaging.
The Department will furnish commeod-
ities to be distributed to institutions
and to needy persons in households in
forms and units suitable for institu-
tional and home use.

() Bulk processing by States, Commod-
ities may be made available tc a State
agency or, at the direction of the State
agency, directly to private companies
for processing bulk commodities for
use by eligible recipient agencies.

(1} The Department will reimburse
the State agency at the current flat
rate for such processing.

(2) Minimum yields and prodact spec-
ifications established by the Depart-
ment shall be met by the processoer.
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(3) The State shall require the proc-
essor t0 meet State and local health
standards.

(4) The external shipping containers
of processed products shall be clearly
labeled “Donated by the U.S. Depart-
ment of Agriculture—Not to be Sold or
Exchanged”. Internal packaging shall
be clearly marked “Donated by the
U.8. Department of Agriculture—FProc-
essed Under Agreement with the State
of Y FNS may grant waivers to
the internal label requirement if the
enforcement of this requirement pre-
cludes a Btate’s participation in the
program, or in cases where other proc-
essors are not available who are able to
meet the labeling requirement within
the allowed reimbursement.

{(5) Processors and State agencies
shall also meet the basic minimum re-
guirements of §250.30.

{g) Avatlability and control of donated
commoditics. Donated commodities will
be made available to State agencies
onty for distribution and use in accord-
ance with this part, Except as other-
wise provided in paragraph () of this
section, donated commodities not so
distributed or used for any reason may
not be sold, exchanged, or btherwise
disposed of without the approval of the
Department. However, donated com-
modities made available under zeciion
32 of Pub. L. 74-320 (7 U.8.C. 612¢) may
be transferred by eligible recipient
agencies receiving commeodities under
this part, or recipient agencies, as de-
fined in §250.3 of this chapier, to any
other eligible recipient agency or re-
cipient agency which agrees to use
such donated foods to preovide without
cost or waste, nutrition assistance to
individuals in low-income groups. Such
transfers will be effected only with
prior authorization by the appropriate
State agency and must be documented.
Such documentation shall be main-
tained in accordance with §251.10(a) of
this part and §250.16 of this chapter by
the distributing agency and the State
agency responsible for administering
TEFAF and made available for review
upon reguest.

(hy DMstribution to eligible recipient
agencies—priority sysiem and advisory
boards. (1) State agencies must dis-
tribute commodities made available
under this part to eligible recipient

§2514

agencies in accordance with the fol-
lowing priorities:

{1) First priovity. When a State agency
cannot meet all eligible recipient agen-
cies’ requests for TEFAP commodities,
the State agency must give priority in
the distribution of such commodities
to emergency feeding organizations as
defined under §251.3{e). A State agency
may, af its discretion, concentrate
commodity resources upon & certain
type or types of such organizations, to
the exclusion of others.

(1i) Secomd priorvity. After a Stabe
agency has distributed TEFAP com-
modities sufficient to meet the needs
of all emergency feeding organizations,
the State agency must distribute any

_remaining program commodities to

other eligible recipient agencies which
serve needy people, but dec not relieve
situations of emergency and distress. A
State agency may, at its discretion,
concentrate commodity resources upoen
a certain type or types of such organi-
zations, to the exclusion of others.

{2y Delegation. When a State agency
has delegated to an eligible recipient
agency the authority to select other el-
igible recipient agencies, the eligible
recipient agency exercising this aup-
thority must engure that any THFAP
commodities are distributed in accord-
ance with the priority system set forth
in paragraphs ()1)i) and (h)(1)ii) of
this section. Siate agencies and eligi-
bie recipient agencies will be deemed
t0 be in compliance with the pricrity
system when eligible recipient agencies
distribute TEFAP commodities to
meet the needs of all emergency feed-
ing organizations under their jurisdic-
tion prior to making commodities
available to eligible recipient agencies
which are not emergency feeding orga-
nizations.

(3) Existing networks. Subject to the
constraints of paragraphs (h)(IXi) and
{(h){(1xii) of this section, State agencies
may give priority in the distribution of
TEFAP commodities to existing food
bank networks and other organizations
whose ongoing primary function is o
facilitate the distribution of foed to
low-income households, including foecd
from sources other than the Depart-
ment.

(4) State advisory boards. Hach State
agency receiving TEFAP commodities
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is encouraged to establish a State advi-
sory board representing all types of en-
tities in the State, beth public and pri-
vate, interested in the distrivution of
such commodities., Suach advisory
boards can provide valuable advice on
how resources should he ailocated
among various eligible cuflet types,
what areas have the greatest need for
food assistance., and other important
issues that wiil help Stabes to use their
program resources in the most efficient
and effective manner possible. A State
agency may expend TEFAP adminis-
trative funds ¢ support the activities
of an advisory beard in accordance
with §251.8 of this part.

(1) Distribution of non-USDA foods. El-
igible recipient agencies may incor-
porate the distribution of foods which
have been donated by charitable orga-
nizations or ocbher entities with the dis-
tribution of USDA-donated commod-
ities or distribute them separately.

{}) Interstate cooperation. State agen-
cies may enter into interagency coop-
erative agreements to provide jointly
or to transfer commodities to an eligi-
ble recipient agency that has signed an
agreement with the respective State
agencies when such organization serves
needy persons in a contiguous area
which crosses States’ borders.

(k) Distribufion in rural areas. State
agencies shall encourage eligible re-
cipient agencies {o implement or ex-
pand commodity distribution activities
te relieve situations of emergency and
distress through the provision of com-
modities to needy househelds in raral
areas of the State.

(1) Commodity losses. (1) The State
agency shall be responsible for the loss
of commodities:

(iy When the loss arises from the
State agency’s improper distribution
or use of any commodities or failure to
provide proper storage, care, or han-
¢ling: and

(iiy When the State agency fails to
pursue claims arising in its favor, fails
to provide for the rights to assert such
claims. or fails &0 require its eligible
recipient agencies to provide for such
rights.

Except as provided in paragraph (1)(4)
of this section, the State agency shall
begin claims acticn immediately upon
receipt of information concerning the
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improper distribution, loss of or dam-
age to commodities, and shall make a
claim determination within 30 days of
the receipt of information, as described
in farther detail in FNS Instruction
410-1, Non-Audit Claims—Food Distribu-
tion. The funds received from the col-
lection of claims shall be returned to
FNS. In instances in which it has been
determined by the Depariment that
the collection of funds will have a sig-
nificant adverse effect on the operation
of the program, the Department may
permit in-kind replacement of the do-
nated focds in lieu of payment to FNS.
Replacement in kind wiil only be per-
mitted under such terms and condi-
tions as agreed to by the Becretary.

{2y If the Btate agency itself causes
the loss of commodities and the value
exceeds $250, the State agency ghall im-
mediately transmit the claim deter-
mination to the FNS Regional Office,
fully decumented as to facts and find-
ings. Except as provided in paragraph
(D(4) of this section, if the State agen-
cy 1tself causes the loss of commod-
ities. and the wvalne does not exceed
$280, the BState agency shall imme-
diately return funds equal to the claim
amount to FNS.

(3) If the State agency determines
that a claim exists against an eligible
recipient agency, warehouseman, car-
rier or any other entity and the value
of the iost commodities exceeds $250C,
the State agency shall immediately
transmit the claim determination to
the appropriate FNS Regional Office,
fully documented as to facts and find-
ings, If FNS determines frrom ita review
of the claim determination that a
claim exists, the State apgency shall
make demand for restitution upon the
entity liable immediately upon receipt
of notice from the FNS Regional Of-
fice. Except as provided in paragraph
(1){4) of this section, if the State agen-
cy determines that a claim exists in
favor of the Btate agency against an el-
igible recipient agency, warehouseman.
carrier or any other entity and the
value of the lost commodities does not
exceed 32500, the State agency shall im-
mediately proceed to coliect the claim.

(4) No claim determination shall be
required where the vaine of the lost
commodities iz $100 or less. However,

530



Food and Nutrition Service, USDA

no such clalm shall be disregarded
where:

(1} There is evidence of fraud or a vic-
lation of Federal, State or local crimi-
nal law; or

(ii) Program operations would be ad-
versely affected.

{6) The State agency shall maintain
records and substantiating docurments,
on all claims actions and adjustments
including documentation of those cases
in which no claim was asserted because
of the minimal amount invelved.

(68) In making final claim determina-
tions for commodity losses incurred by
eligible recipient agencies when thers
is no evidence of fraud or negligence,
State agencies and FNS Regional Of-
fices, as applicable, shall consider the
special needs and circumstances of the
eligible recipient agencies, and adjust
the c¢laim and/or conditions for claim
collection as appropriate. Thesge apecial
needs and circumstances include but
are not limited to the eligible recipient
agency’s use of volunteers and limited
financial resources and the effect of
the claim on the organization’s ability
t0 meet the food needs of low-income
populations.

({Approved by the Office of Management and
Budget under control number 05684-0313 and
0684-0341)

{61 FR 12823, Apr. 16, 1986, as amended at 52
FR 17933. May 13, 1987; 52 FR 42634, Nov. 8,
1987; 59 F'R 16974, Apr. 11, 1894; 64 FR 72804,
Dec. 28, 1999]

§251.5 Eligibility determinations.

fa) Criteria for determining eligibility of
organizations. Prior to making com-
modities or administrative funds avail-
able, State agencies, or eligible recipi-
ent agencies to which the State agency
has delegated responsibility for the dis-
tribution of TEFAP commodities or ad-
ministrative funds, must ensure that
an organization applying for participa-
fion in the program meets the defini-
tion of an “‘eligible recipient agency’™
under §251.3(d). In addition, applicant
organizations must meet the following
criteria:

(1Y Agencies distributling fo households.
Organizations distributing commod-
ities to howuseholds for home consump-
tion must iimit the distribution of
commodities provided under this part
to those households which meet the eli-

§251.5

gibility criteria established by the
State agency in accordance with para-
graph {p) of this secticn,

(2) Agencies providing prepared meals.
Organizations providing prepared
meals must demonstrate, to the satis-
faction of the State agency. or eligible
racipient agency to which they have
applied for the receipt of commodities
or administrative funds, that they
serve predominantly needy persons,
State agencies may establish a higher
standard than “‘predominantly”™ and
may determine whether organizations
meet the applicable standard by con-
sidering sociceconomic data of the area
in which the organization is located, or
from which it draws its clientele. State
agencies may not, however, require or-
ganizations to empioy a means test to
determine that recipients are needy, or
to keep records solely for the purpose
of demonstrating that its recipients
are needy.

(3) Tax-exempt stalus. Private organi-
zaticns must—

(i) Be currentiy operating another
Federal program requiring tax-exempb
status under the Internal Revenue
Code {IRC), or

(ii) Possess documentation from the
Internal Revenue Service (IRS) recog-
nizing tax-exempt status under the
IRC, or

(ii1) If not in possession of such docu-
mentation, be automatically tax ex-
empt ag “‘organized or operated exclu-
sively for religious purposes’ under the
IRC, or

(iv) If not in possession of such docu-
mentation, but required to file an ap-
plication under the IRC to obtain tax-
exempt status, have made applicaticn
for recognition of such status and be
moving toward compliance with the re-
quirements for recognition of tax-ex-
empt status. If the IRS denies a par-
ticipating organization’s application
for recognition of tax-exempt status,
the organizaticon must immediately no-
tify the Stabte agency or the eligible re-
cipient agency, whichever is appro-
priate, of such denial, and that agency
will terminate the organization’s
agreement and participation imme-
diately upon receipt of such notifica-
tion. If documentation of IRS recogni-
tion of tax-exempt status has not been
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obtained and forwarded to the appro-
priate agency within 180 days of the ef-
fective date of the organization’s ap-
proval for participation in TEFAP, the
State agency or eligible recipient agen-
cy must terminate the organization’s
participation until such time as rec-
ognition of tax-exempt status is actu-
ally obtained. except that the State
agency or eligible recipient agency
may grant a single extension not to ex~
ceed 90 days if the organization can
demonstrate, t¢ the State agency’s or
eligible recipient agency’s satisfaction.
that its inability to obtain tax-exempt
status within the 180 day period is due
to circumstances beyvond its controel. It
is the responsibility of the organiza-
tion to document that it has complied
with all IRS requirements and has pro-
vided all information requested by TRS
in a timely manner,

{hy Criteric for determining recipient eli-
gibility. Each State agency must estab-
lish uniform Statewide criteria for de-
termining the eligibility of househoids
to receive commodities provided under
this part for home consumption. The
criteria must:

{1) Enable the State agency to ensure
that only households which are in need
of food assistance because of inad-
equate household income receive
TEFAP commodities;

(2) Include income-based standards
and the methods by which households
may demonstrate eligibility ander such
standards: and

(3) Include a requirement that the
household reside in the geographic lo-
cation served by the State agency at
the time of applying for assistance, but
length of residency shall not be used as
an eligibility criterion.

(cy Delegation of authority. A State
agency may delegate to one or more el-
igible recipient agencies with which
the State agency enters into an agree-
ment the responsibility for the dis-
tribution of commodities and adminis-
trative funds made avallable under this
part. State agencies may also delegate
the authority for selecting eligible re-
cipient agencies and for determining
the eligikility of such organizations to
receive commodities and administra-
tive funds. However, responsibility for
establishing eligibility criteria for or-
ganizaticns in accordance with para-

7 CFR Ch. Il (1-1-07 Edition)

graph (a) of this section, and for estab-
lishing recipient eligibility criteria in
accordance with paragraph (b) of this
section, may not be delegated, In in-
stances in which State agencies dele-
gate authority to eligible recipient
agencies to determine the eligibility of
organizations to receive commodities
and administrative funds, eligibility
must be determined in accordance with
the provisicns contained in this part
and the State plan. State agencies will
remain responsible for ensuaring that
commodities and administrative funds
are distributed in accordance with the
provisions contained in this part.,

[84 FR 72904, Dec. 29, 1998]

§251.6 Distribution plan.

(a) Contents of the plan. The State
agency must submit for approval by
the appropriate FNB Regional Office a
plan which contains:

(1) A designation of the State agency
responsible for distributing commod-
ities and administrative funds provided
under this part, and the address of such
agency:

(2} A plan of operation and adminis-
tration ¢tc  expeditiously distribute
commodities received under this part,;

(3) A descripticn of the standards of
eligihility for recipient agencies, in-
cluding any subpriorities within the
two-tier priority system; angd

(4) A description of the criteria estab-
lished in accordance with §251.5(0)
which must be used by eligible recipi-
ent agencies in determining the eligi-
bility of households to receive TEFAP
commodities for home consumption.

(b} Plan submission. A complete plan
will be reguired for Fiscal Year 2001, to
be submitted no later than August 15,
2000, Thereafter, a complete plan must
be submitted every 4 years, due no
later than August 15 of the fiscal year
prior to the end of the 4 year cycle.

(c) Amendmenis. Btate agencies must
submit amendments to the distribution
plan to the extenti that such amend-
ments are necessary to reflect any
changes in program operations or ad-
ministration as described in the plan,
or at the request of FNS, to the appro-
priate FNS Regional Office.

{64 FR 72005, Dec. 28, 1899]
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$251.7 Formula adjustments. For-
mula adjustments.

(a) Commodity adjustments. The De-
partment will make annual adjust-
ments to the commodity allocation for
each State, based on updated unem-
ployvment statistics. These adjusted al-
locations will be effective for the en-
tirve fiscal year, subject to reallocation
or transfer in accordance with this
pars,

{(by Funds adjustments. The Depart-
ment will make annual adjustments of
the funds allocation for each State
based on updated unemployment sta-
tistics. These adjusted allocations will
be effective for the entire fiscal wvear
unless funds are recovered, withheld, or
reallocated by FNS in accordance with
§251.8¢(1).

{64 FR 72905, Dec. 28, 1989]

§251.8 Payment of funds for adminis-
trative costs.

(a8) Availability and allocation of funds.
Funds made available to the Depart-
ment for State and local costs associ-
ated with the distribution of commaod-
ities under this part shall, in any fiscal
vear, be distributed tc each State agen-
¢y on the basis of the funding formula
defined in §251.3(h).

(k) Uniform Federal Assistance Regula-
tions. Funds provided under this sec-
tion shall be subject to the Depart-
ment's regulations issned under 7 CFR
part 3016 or part 3019, as applicable.

{c) Payment to States. (1) Funds under
this section shali be made available hy
means of letters of credit in favor of
the State agency. The State agency
shall use any funds received without
delay in accordance with paragraph (d)
of this section.

{2) Upon notification by the FNS Re-
gional Office that an agreement has
been entered into in accordance with
§251.2(¢c) of this part, FNS sghall issue a
grant award pursuant to procedures es-
tablished by FNS, and promptly make
funds available to each State agency
within the State’s allocation through
issuance of a letter of credit. To the ex-
fent funds are available and subject to
the provisicns of paragraph (f) of this
section, funds will be made available to
State agencies on an advance basis.

§251.8

(3 Each State agency shall return to
FNS any funds made available under
this section either through the original
allocation or through subsequent re-
allocations which are unocobligated as of
the end of the fiscal year for which
they were made available. Such return
shall be made as soon as practicable
but in no event later than 30 days fol-
lowing demand made by FNS.

{@&} Priority for eligible recipient agen-
cies distributing USDA commodities.
State agencies and eligible recipient
agencies distributing administrative
funds must enstre that the administra-
tive funding needs of eligibie recipient
agencies which receive USDA commod-
ities are met, relative $oc both USDA
commodities and any non-USDA com-
modities they may receive, before such
funding is made available to eligible
recipient agencies which distribute
only non-USDA commodities.

(e} Use of funds-—-(1) Allowable adminis-
trative costs. State agencies and eligible
recipient agencies may use funds made
available under this part to pay the di-
rect expenses associated with the dis-
tribution of USDA commodities and
commodities secured from  other
sources to the extent that the commod-
itles are ultimately distributed by eli-
cible recipient agencies which have en-
tered into agreemenis in accordance
with §251.2, Direct expenses include the
following, regardless of whether they
are charged to TEFAP as direct or in-
direct costs:

(i) The intrastate and interstate
transport, storing, handling, repack-
aging, processing, and distribution of
commodities; except that for interstate
expenditures to be allowable, the com-
moedities must have been specifically
earmarked for the particular State or
eligible recipient agency which incurs
the cost;

(1) Costs associated with determina-
tiong of eligibility, wverification, and
documentation;

(ii1) Costs of providing information
to persons receiving USDA commod-
ities concerning the appropriate stor-
age and preparation of such commod-
ities;

(iv)y Costs involved in publishing an-
nouncements of times and locations of
distribution; and
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(v) Costs of recordkeeping, anditing,
and other administrative procedures
required for program participation.

(2) State restriction of administrative
costs. A Biate agency may restrict the
use of TEFAP administrative funds by
eligible recipient agencies by dis-
allowing one or more types of expenses
expressiy allowed in paragraph (e)(1) of
this section. If a State agency so re-
stricts the use of administrative funds,
the specific types of expenses the State
will allow eligible recipient agencies to
incur must be identified in the State
agency’s agreements with itg eligible
recipient agencies, or set forth by
other written notification. incor-
porated into such agreements by raf-
erence.

(3) Agreements. In order to be eligible
for funds under paragraph (e)y1) of this
section, eligible recipient agencies
must have entered into an agreement
with the State agency or another eligi-
bie recipient agency pursuant to
§251.2(c).

(4) Pass-through reguirement-local sup-
port to emergency feeding organizations.
(i) Not less than 40 percent of the Fed-
eral Emergency Food Assistance Pro-
gram administrative funds allocated to
the State agency in accordance with
paragraph (a) of this section must be:

(A) Provideg by the State agency to
emergency fleeding organizations that
have signed an agreement with the
State agency as either reimbursement
or advance payment for administrative
costs incurred by emergency feeding
organizations in accordance with para-
graph (e)(1) of this section, except that
such emergency feeding organizations
may retain advance payments only to
the extent that they actually incur
such cosis; or

(By Directly expended by the State
agency to cover administrative costs
incurred by, or on behalf of, emergency
feeding organizations in accordance
with paragraph (eX1) of this section.

{(iiy Any funds zllocated to or ex-
pended by the State agency tc cover
ccests incurred by eligible recipient
agencies which are not emergency feed-
ing organizations shall not count to-
ward meeting the pass-through require-
ment.

7 CFR Ch. H (1-1-07 Edition)

(i) Btate agencies must not charge
for commodities made available under
this part to eligible recipient agencies.

(Y Recovery and reallocation. if, dur-
ing the course of the fiscal year, the
Department determines that a State
agency is unable to use all of the funds
allocated to it during the fiscal year,
the Department shall recover or with-
held and reallccate such unused funds
among other States.

[61 FR 12823, Apr. 16, 1886, as amended at 5§
FR 16574, Apr. 11, 1954; 84 FR 72806, Dec. 29,
19901

§251.9 Matching of funds.

{a) State matching regquirement. The
State must provide & cash or in-kind
contribution eqgual to the amount of
TEFAPY administrative funds received
under §251.8 and retained by the State
agency for State-level costs or made
availablie by the State agency directly
to eligible recipient agencies that are
not emergency feeding crganizations as
defined in §251.3(e}. The State agency
will not be reguired to match any por-
ticn of the Federal grant passed
through for administrative costs in-
curred by emergency feeding organiza-
tions or directly expended by the State
agency for such costs in accordance
with §251.8(e}(4) of {his part.

(b) Excepiions. In accordance with the
provisions of 48 U.8.C. 1469z, American
Samoa, Guam, the Virgin Islands and
the Northern Mariana Islands shall be
exempt from the matching reguire-
ments of paragraph (a) of this section if

their respective matching require-
ments are under $200,0006.
{c) Applicable contributions, States

shall meet the requirements of para-
graph (a) of this section through cash
or in-kind contributions from sources
cther than Federal funds which are
prohibited by law from being used to
meet a Federally mandated State
matching recguirement. Sach contribu-
tions shall meet the requirements set
forth in 7 CFR 3016.24. In accordance
with part 3016 or 3019, as applicable, the
matching requirement shall not he met
by contributions for costs supported by
another Federal grant, except as pro-
vided by Federal statute. Allowable
contributions are only those contribu-
tions for costs which would otherwise
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be allowable as State or local-level ad-
ministrative costs.

(1y Cash. An allowable cash contriba-
tion is any cash outlay of the State
agency for a specifically identifiable
allowable State- or local-level adminis-
trative cost, including the ocutlay of
money contributed to the State agency
by other public agencies and institu-
tions, and private organizations and in-
dividuals. Examples of cash contribu-
tions inciude, but are not limited to,
expenditures for office supplies, stor-
age space, transportation, leading fa-
cilities and eguipment, empioyvess’ sal-
aries, and other goods and services spe-
cifically identifiable as State- or local-
level administrative costes for which
there has been a cash outlay by the
State agency.

(2) In~kind. (1) Allowable in-kind con-
tributions are any contributions, which
are non-cash cutlays. of real property
and neon-expendable personal property
and the value of goods and services spe-
cifically identifiable with allowable
State administrative costs or, when
contributed by the State agency to an
eligible recipient agency, allowabie
lecal-level administrative costs. Exam-
ples of in-kind contributions inecliude,
bhut are not limited to, the donation of
office supplies, storage space, vehicles
to transport the commodities, loading
facilities and equipment such as pallets
and forklifts, and other non-cash goods
or services specifically identifiable
with allowable State-level administra-
tive costs or, when contribused by the
State agency to an eligible recipient
agency, allowable locai-level adminis-
trative costs. In-kind contributions
shall be valued in accordance with part
3018 or 3019, as appiicable.

(ii) In order for a third-party in-kind
contribution to gualify as a State-level
administrative cost for purposes of
meeting the match, all of the following
criteria shall be mef:

(A) In its administration of food as-
sistance programs, the State has per-
formed this type of functicn over a sus-
tained pericd of time in the past;

{B) The function was not previcusly
performed by the Staste on behalf of eli-
gible recipient agencies; and

(Cy The State would normally per-
form the function as part of its respon-
sikility in administering TEFAP or re-

§251.10

lated food assistance programs if it
were not provided as an in-kind con-
tribution.

(d)y Assessment fees. States shall not
assess any fees for the distributicn of
donated foods to eligible recipient
agencies.

{e} Reporting requirements. State agen-~
cies shall identify their matching con-
tribution on the FNS8-667, Report of
TEFAP Administrative Costs, in ac-
cordance with §251.10{d).

(fy Failure to match. If, during the
course of the fiscal year, the guarterly
FNS-667 indicates that the State ig or
will be unable to meet the matching re-
guirements in whole or in part, the De-
partment shall suspend or disaliow the
unmatched portion of Federal funds
subject to the provisions of paragraph
(a) of this section. If, upon submission
of the final FPNS-667 for the fiscal year,
the Department determines that the
State has not met the requirements of
paragraph (a) of this section in whole
or in part, the unmatched portion of
Federal funds subject to the require-
ments of paragraph (a) of this section
shall be subject to disallowance by
FNS.

(82 R 17934, May 13, 1987, as amended at 59
PR 168875, Apr. 11, 1894; 64 FR 72906, Dec. 29,
1999]

§251.10 Miscellaneous provisions.

(a} Records—(ly Commodities. State
agencies, subdistributing agencies {(as
defined in §250.3 of this chapter), and
eligible recipient agencies must main-
tain records to document the receipt,
disposal, and inventory of commeodities
received under this part that they, in
turn, distribute to eligible recipient
agencies. Such records must be main-
tained in accordance with the reguire-
ments set forth in §250.16 of this chap-
ter. Eligible recipient agencies must
sign a receipt for program commodities
which they receive under this part for
distribution to households or for use in
preparing meals, and records of all
such receipts must be mainsained.

{2y Administrative funds. In addition to
maintaining financial records in ac-
cordance with 7 CFR part 3016, State
agencies must maintain records to doe-
ument the amount of funds received
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under this part and paid to eligible re-
cipient agencies for allowable adminis-
btrative costs incurred by such eligible
recipient agencies. State agencies must
also ensure that eligible recipient
agencies maintain such records.

{3) Household information. Bach dis-
tribution site must collect and main-
tain on record for each household re-
ceiving TEFAP commodities for home
consumption, the name of the house-
hold member receiving commodities,
the address of the household (to the sx-
tent practicable), the number of per-
sons in the household, and the basis for
determining that the household is eli-
gible to receive commodities for home
consumption.

{4y Record retenfion. All records re-
guired by this section must be retained
for a period of 3 years from the close of
the Federal I'iscal Year to which they
pertain, or longer if related to an audit
or investigaticn in progress. State
agencies may take physical possession
of such records on behalf of their eligi-
ble recipient agencies. Howsever, such
records must be reasonably accessible
at all times for use during management
evaluation reviews, audits or investiga-
tions.

(by Commaodities not income. In accord-
ance with section 206 of Pub, I.. 98-8, as
amended, and notwithstanding any
other provision of law, commeodities
distributed for home consumption and
meals prepared from commodities dis-
tributed under this part shall not be
considered income or resources for any
purposes under any Federal, Sfate, or
local law,

(cy Nondiscriminafion. There shall be
no discrimination in the distribution of
fecods for heme consumption or awvail-
ability of meals prepared from com-
modities donated under this part be-
cause of race, color, national origin,
sex, age, or handicap.

{d) Reporfs—i{(1) Submission of Ferm
FNS067. Designated State agencies
must identify funds obligated and dis-
bursed to cover the costs associated
with the program at the 8tate and
tocal level. State and Iccal costs must
be identified separately. The data must
be identified on Form FNS-667, Report
of Administrative Costs {TEFAP) and
submitted to the appropriate FNS Re-
gional Office on a quarterly basis. The

7 CFR Ch. Il (1-1-07 Edition)

guarterly report must be submitted no
later than 30 calendar days after the
end of the guarter to which it pertains.
The final report must be submitted no
later than 90 calendar days after the
end of the fiscal year to which it per-
tains.

{2} Reports of excessive inventory. Each
State agency must complete and sub-
mit to the NS Regional Office reports
t0 ensure that excessive inventories of
donated foods are not maintained. in
accordance with the reguirements of
§260.17(a) of this chapter.

(e) State monitorving system. (1) Each
State agency must monitor the oper-
ation of the program to ensure that it
is bheing aéministered in accordance
with Federal and State reguirements,
State agencies may not delegate this
respensibility.

(2) Unless specific exceptions are ap-
proved in writing by NS, the State
agency monitoring system must in-
clude:

(1) An annual review cof at least 25
percent of all eligible recipient agen-
cies which have signed an agreement
with the State agency pursuant fto
§261.2(c), provided that sach such agen-
cy must be reviewed no less frequently
than once every four years; and

(i) An annual review of one-tenth or
20, whichever is fewer, of all eligibie re-
cipient agencies which receive TEFAP
commodities and/or administrative
funds pursuant to an agreement with
another eligible recipient agency. Re-
views must be conducted, to the max-
imum extent feasible, simultaneously
with actual distribution of commod-
ities and/or meal service, and eligi-
bility deferminations, if applicable.
State agencies must develop a system
for selecting eligible recipient agencies
for review that ensures deficiencies in
program administration are detected
and resclved in an effective and effi-
cient manner.

(3} Bach review must encompass, as
applicable, eligibility determinations,
food ordering procedures, storage and
warehousing practices, inventery con-
trolis, approval of distribution sites, re-
porting and recordkeeping require-
ments, and civil rights.

{4 Upon concurrence by FNS, re-
views of eligible recipient agencies
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which have been conducted by FNS Re-
gional Office personnel may be incor-
porated inte the minimum. coverage re-
guired by paragraph (eX2) of this sec-
tion.

(5 If deficiencies are disclosed
through the review of an eligible re-
cipient agency, the State agency must
sanbmit a report of the review findings
to the eligible recipient agency and en-
sure that corrective action is taken to
eliminate the deficiencies identified.

(fy Limitation on wnrelated activities.
(1) Activities unrelated to the distribu-
tion of TEFAP foods or meal service
may be conducted at distribution sites
as long as:

(1y The person(s) conducting the ac-
tivity makes clear that the activity is
not part of TEFAP and is not endorsed
by the Department (impermissiblie ac-
fivities include information not related
to TEFAP placed in or printed on bags,
bhoxes, or other containers in which
commodities are distributed). Recipes
or information about commodities,
dates of future distributions, hours of
operations, or other Federal, State, or
iocal government programs or services
for the needy may be distributed with-
out a clarification that the informa-
tion is not endorsed by the Depart-
ment;

(ii) The person(s) conducting the ac-
tivity makes clear that cocperation is
not a condition of the receipt of
TEFAP commodities for home con-
sumption or prepared meals containing
TEFAP commodities (cooperation in-
cludes contributing money, signing pe-
titions, or conversing with the per-
son{s)); and

{iii} The activity is nct conducted in
a manner that disrapts the distribution
of TEFAP commodities or meal serv-
ice.

(2) Hligible recipient agencies and
distribution sites shall ensure that ac-
tivities unrelated to the distribution of
TEFAP foods or meal service are con-
ducted in a manner consistent with
paragraph (f)(1} of this section.

(3) Termination for violation. Except as
provided in paragraph (f¥4) of this sec-
tion, State agencies shall immediately
terminate from further participation in
TEFAP operations any eligible recipi-
ent agency that distributes or permits
distribution of materials in a manner

Pt. 252

inconsistent with the provisions of
paragraph (NH{1) of this section.

(4) Termination exception. The State
agency may withhold terminaticn of
an eligible recipient agency’s or dis-
tribution site’s TEFATY participation if
the State agency cannot lind another
eligible recipient agency to operate the
distribution in the area served by the
viclating organigation. In such cir-
cumstances, the State agency shall
monitor the violating organization to
ensure that no further violabions
accur.

(gy Use of volunieer workers and non-
UUSD A commodities. In the operation of
the Emergency Food Assistance Pro-
gram, Btate agencies and ellgible re-
¢cipient agencies shall, to the maximum
axtent practicable, use volunteer work-
ers and foods which have been donated
by charitable and other types of orga-
nizations.

(h) Maintenance of effort. The State
may not reduce the expenditure of its
own funds to provide commodities or
services to organizations receiving
funds or services under the Emergency
Food Assistance Act of 1983 below the
level of such expenditure existing in
the fiscal year when the State first
bhegan administering TEFAP, or Fiscal
Year 1988, which is the fiscal year in
which the maintenance-of-effort re-
guirement became effective, whichever
is later.

{Approved by the Office of Management and
Budget under control number 0584-0313)

{51 FR. 12823, Apr. 18, 1066, Redesignated and
amended at 51 FR 17934, May 13, 1987; 53 IR
15357, Apr. 29, 1988; 59 FR 16975, Apr. 11, 1984;
62 FR. 53731, Oct. 16, 1997; 64 FR 72907, Dec. 28,
1966)
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requirements under the American Kecovery and Kemvestment Act of

2009 (ARRA)

TO: Regional Directors Regional Director
Special Nutrition Programs Field Operations
NERO, SERO, MARO, MWRO, , WRO
MPRO, SWRO

Introduction
Please forward this memorandum to all State agencies that administer TEFAP.

On June 22, 2009, the Office of Management and Budget (OMB) issued a memorandum
(M-09-21) building on, clarifying, and modifying prior guidance regarding reporting
requirements associated with ARRA financial assistance awards. In this memorandum,
we summarize the portions of M-09-21 that materially alter guidance previously issued to
TEFAP stakeholders or impose new reporting requirements. However, in cases where
M-09-21 is too substantive to summarize effectively, we refer readers to relevant page
numbers therein. Thus, we strongly encourage TEFAP State agencies and sub-recipients
receiving ARRA funds to independently review M-09-21, which is included as an
attachment, but can also be found at http://www.whitehouse.gov/omb/recovery default/.

This memorandum does not reiterate previous ARRA guidance that was not materially
altered by M-09-21. However, to the extent that they conflict, this memorandum ‘
supersedes our previous TEFAP ARRA guidance (see memoranda dated March 2 and
May 20, 2009; and e-mail messages dated March 11, March 19, and June 30, 2009).

This memorandum also clarifies previous guidance regarding the applicability of
ARRA’s wage requirements to TEFAP, and provides information regarding a series of
webinars that OMB conducted from July 20-23, 2009, discussing (and addressing
questions regarding) M-09-21 and OMB’s data collection system. One particularly
important piece of information revealed during the webinars is that the date for TEFAP
State agencies and sub-recipients that are delegated reporting responsibilities to begin
registering for the OMB data collection system has been moved forward to August 17,
2009. OMB and FNS strengly encourage reporting entities to register as soon as
possible to avoid potential delays.

Have there been any changes regarding
the entities responsible for reporting? [pgs. 8-11]

Yes. While TEFAP State agencies remain ultimately responsible for reporting all data

required by Section 1512 of ARRA, M-09-21 clarifies that they may delegate
responsibility for reporting the data elements required from their sub-recipients to those

AN EQUAL OPPORTUNITY EMPLOYER
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prepare for the reporting, including registering in the [reporting] system.”

However, neither State agencies nor sub-recipients may delegate any reporting
responsibilities to vendors. A “vendor” is defined as a “dealer, distributor, merchant, or
other seller providing goods or services that are required for the conduct of a Federal
program.” Page 7 of M-09-21 lists other characteristics that can be used to determine
whether an entity is a vendor.

Have there been any changes
to the reporting requirements? [pgs. 6-12, 33-37]

Yes, there are various changes.

1. Inprevious guidance, the definition of “first-tier sub-recipient” included any
entity that receives ARRA funds directly from a TEFAP State agency. However,
M-09-21 clarifies that vendors “are not awarded funds by the same means as sub-
recipients and are not subject to the terms and conditions of the Federal financial
assistance award.” Therefore, all the data elements that must be reported for
sub-recipients need not be reported for vendors.

2. Nonetheless, per M-09-21, certain information regarding vendors that receive
“any payments greater than $25,000” must be reported. Specifically, if sucha
vendor provides goods or services to a TEFAP State agency, the agency must
report (A) the vendor’s identity [by DUNS number], (B} amount of the payment,
and (C) a description of what was obtained in exchange for the payment. If a
vendor provides goods or services to a first-tier sub-recipient, then the vendor’s
identity [by DUNS number] must be reported. If a vendor does not have a DUNS
number, the State agency or sub-recipient must instead report the vendor’s name
and headquarters zip code. In addition, certain information regarding the number
and types of jobs created and/or retained by vendors must be reported {see below).

3. We previously instructed TEFAP States agencies to provide estimates of the
number and types of jobs created and/or retained with ARRA funds by sub-
recipients, if such information was known. However, M-09-21 now requires
collection and reporting (in aggregate form) of information regarding the number
and types of jobs directly created and/or or retained with ARRA funds by sub-
recipients and vendors. M-09-21 also indicates that there should be no attempt to
collect information or report on jobs that are created or retained indirectly (i.e.,
jobs that were not directly funded by ARRA monies).

4. M-09-21 also clarifies that TEFAP State agencies may aggregate reports of (A)
sub-awards less than $25,000 and (B) vendor payments less than $25,000.
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FederalReporting.gov must be cumulative, even if such data spans multiple fiscal
vears. For example, the report submitted on April 10, 2010 will not solely include
information for January 1 through March 31, 2010, but information from
February 17, 2009 (the date ARRA was enacted) through March 31, 2010.

What are the requirements regarding the quality reviews of the
imformation collected through FederalReporting.gov? [pgs. 16-18, 24, 27-31]

Previously, we indicated that data collected through FederalReporting.gov must be
submitted no later than the 10™ day following the end of each quarter. M-09-21 clarifies
that, while that deadline remains in effect, TEFAP State agencies and FNS must conduct
a quality review of that data prior to its public release, which will occur on the 30" day
following the end of each quarter. Although we provide a general summary of the review
process below, we strongly encourage State agencies, and sub-recipients that are
delegated reporting authority, to review pages 16-18, 24, and 27-31 of M-09-21 for a
more complete understanding of that process.

1. Days 1-10 (after the end of each guarter): During this pre-submission period,
TEFAP State agencies and sub-recipients that are delegated reporting anthority
must prepare their data for submission. Data must be submitted by the 10™ day.

2. Days 11-21: TEFAP State agencies must review submitted data and make
necessary corrections. During this time, FNS may review data submissions in
“view-only” mode.

3. Days 22-29: FNS must conduct an active review, commenting and asking
questions as appropriate. State agencies are unable to edit the data, unless and
until FNS “unlocks” the data by commenting or asking questions. Thereafter,
State agencies and sub-recipients must make appropriate edits. FNS also has the
ability to annotate submitted data.

4. Day 30: The data is released to the public. Any inaccuracies discovered after day
30 will not be correctable until the next quarterly reporting period.

‘What are the consequences of not reporting and/or
reporting inaccurate or incomplete information? [pgs. 15, 30-31]

Per M-~09-21, “[Flederal awards, like most legal contracts, are made with stipulations
outlined in the award’s term and conditions. Non-compliance with the reporting
requirernent[s]...is considered a violation of the award agreement because awards made
with Recovery funds have a specific term requiring such compliance...[tfhe Awarding
Agency may use any customary remedial actions necessary to ensure compliance,
including withholding funds, termination, or suspension and debarment, as appropriate.”
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www.FederalReporting.gov (i.c., the OMB data collection system)? [pgs. 19-21]

For step-by-step instructions on how to register for FederalReporting.gov, please see
pages 19-21 of M-09-21.

How does a TEFAP State agency and/or sub-recipient
submit data throngh www.Federal Reporting.gov [pgs. 21-23].

Pages 21-23 of M-09-21 describe three methods for submitting required data. Of these,
we anticipate that two - keying the information directly into FederalReporting.gov and
downloading, completing, and uploading an OMB-provided template (in the form of an
Excel worksheet) to the site — will be the most user-friendly and cost effective methods.
For additional information, please read pages 21-23 of M-09-21.

Could you clarify whether (and how) the wage
requirements in Section 1606 of ARRA apply to TEFAP?

In an e-mail message, dated June 30, 2009, we clarified previous guidance regarding the
applicability of the wage requirements in Section 1606 of ARRA to TEFAP.

Specifically, we clarified that all contractors and subcontractors working on projects that
receive any ARRA funds must be paid an amount at least equal to the prevailing wage for
similar work, per subchapter IV of chapter 31 of title 40 of the United States Code (the
Davis-Bacon Act), regardless of whether those projects involve buildings or works
owned by a government entifty.

Did OMB provide any guidance after issuing M-09-21?

Yes. From July 20-23, 2009, OMB conducted a series of webinars discussing M-09-21
and OMB’s data collection system. The webinars were intended for Federal agencies,
prime recipients, and sub-recipients; and provided step-by-step descriptions of the
reporting and review processes, clarified previous guidance, and provided some new
information. For example:

1. If a sub-recipient is not delegated reporting responsibilities, it does not need to
register with OMB’s data collection system, and therefore does not need to obtain
a Central Contractor Registration (CCR) number. However, sub-recipients that
have not been delegated reporting responsibilities must nevertheless obtain a
DUNS number.

2. TEFAP State agencies may choose to delegate reporting responsibilities to all,
some, or none of its sub-recipients.
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data elements to a particular sub-recipient, it must delegate responsibility for
reporting all data elements required of that particular sub-recipient.

4. OMB intends to release the Excel version the template that can be used to upload
reports into its data collection system in late July or early August.

OMB has posted audio recordings of the webinars and corresponding PowerPoint
presentations at: http://www.whitehouse. gov/recovery/webinartrainingmatetials/. Due to
the large volume of valuable information in the webinars, we strongly encourage TEFAP
State agencies and sub-recipients to listen to the webinars and review the presentations,
In particular, we would suggest the webinars held on July 22" which dealt with the
reporting process from the prime recipient and sub-recipient perspectives; and the
webinar held on July 23™, which dealt with the quality review process.

We hope you find this information useful. If you have any questions, please contact
Rogelio Carrasco or Laura Castro at (703) 305-2662.

(et

Cathie McCullough
Director
Food Digtribution Division

Attachments



USDA
.

{ United Statas
" Depértment of March 2, 2009

Agriculture
’ : SUBJECT: Implementation of American Recovery and Reinvestment Act of 2009 in
m:’:: Relation to the Emergency Food Assistance Program (TEFAP)
Service
3101 Park TO: Regional Directors Regional Director
Centar Drive Special Nutrition Programs Field Operations
Alexandria, VA NERO, SERO, MARO, MWRO, WRO
223021600 MPRO, SWRO

Please forward this memorandui‘n_ to all State agencies that administer TEFAP.

Public Law 111-5, the American Recovery and Reinvestment Act of 2009 (ARRA), was
signed into law by President Obama on February 17, 2009. ARRA provides TEFAP
$150 million in additional funding. Under ARRA, the Secretary may use up to $50
raillion of that total for administrative costs, including up to $25 million in fiscal year
(FY) 2009.

Per ARRA, we are allocating $100 million for the purchase of food. Of this, $250,000
has been set aside for offshore shipping charges, leaving $99.75 million to be allocated to
the States, in accordance with the TEFAP allocation formula, for food purchases. We
plan to offer the States a wide variety of protein items, including cheese, canned tuna,
canned and frozen meat, etc. starting in March 2009, Please note that, unlike funds for
food purchase provided via the normal appropriations process, no portion of these funds
is convertible into administrative funds. Attached, please find Worksheet #3, showing
each State’s share of the food purchase funds provided in ARRA.

Per ARRA, we are also allocating $25 million for use as administrative funds in FY
2009, and will allocate an equal amount in 2010, These funds are in addition to
administrative funds contained in continuing resolutions or final budgets for FYs 2009
and 2010. - States may use these additional administrative funds for any allowable TEFAP
administrative cost, but should assume that they will not be avajlable beyond September
30, 2010. States should alse be reminded that, per 7 CFR § 251,8(e)(4), at least 40
percent of these additional administrative funds must be passed-through or expended on
behalf of emergency feeding organizations (EFO); and that, per 7 CFR § 251.9, States

~ must match any funds they retain or distribute to organizations that are not EFOs. States

. should also be aware that any FY 2009 administrative funds provided through ARRA that

remain unobligated on September 30, 2009 may be recovered and redistributed by the
Food and Nutrition Seryice according to the TEFAP allocation formula in FY 2010,
Attached, please find Worksheet #4, showing each State’s share of the additional
administrative funds for FY 2009,

AN EQUAL OPPORTUNITY EMPLOYER



Regional Directors
Page 2

ARRA also contains various reporting requirements. We are in the process of
determining exactly how these requirements impact TEFAP, and will issue guidance in
the near future. In the interim, States should be aware that ARRA requires that
administrative expenditures made with ARRA funds be distinguishable from those made
with funds provided through the normal appropriations process. States will be expected
to track ARRA expenditures separately. w

If you have aﬁy guestions, please contact Rogelio Carrasco or Laura Castro at (703) 305-
2662,

e (o,

Cathie McCullough
Director
Food Distribution Division

Attachments ST
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United States
Department of
Agriculture

Food and
Nutrition
Service

3101 Park
Center Drive

Alexandria, VA
223021500

= I
S WY 2 o 208 |
SUBJECT: The Emergency Food Assistance Program (TEFAP) Reporting
Requirements under the Armerican Recovery and Reinvestment Act of

2009 (ARRA)

TO: Regional Directors . Regional Director
Special Nufrition Programs Field Operations
NERO, SERO, MARQ, MWRO, WRO
MPRO, SWRO

latroduction
Please forward this memorandum to all State agencies that administer TEFAP.

On April 3, 2009, Office of Federal Financial Management, Office of Management and
Budget (OMB) issued a memorandum (M-09-15) supplementing, amending, and clarifying
prior guidance regarding ARRA implementation for financial assisiance awards. On April
23, 2009, OMB also published interim: final guidance in the Federal Register (April 23
Guidance), codifying some OMB M-09-15 provisions. This memorandum and ifs two
attachments summarize the provisions of OMB M-09-15 and the April 23 Guidance that
directly impact TEFAP State agencies and first-tier sub-recipients (i.e., typically food banks,
comnmunity action agencies, contractors, ete.). Though both documents became effective on
their dates of publication, OMB seeks comment on both. Thus, we encourage ali TEFAP
stakeholders to review OMB M-09-15 and the April 23™ Guidance at

http://www, whitehouse.gov/omb/assets/memoranda_fy2009/m09-15 pdf and at
http://www.whitehouse. gov/iomb/assets/fedreg_2009/042309 recovery.pdf, respectively.
Please note that the reporting requirements described herein only apply to administrative
funds provided to TEFAP by ARRA.

, . Standard Award Terms and Conditions
(page 137, Appendix 9, of OMB M-0-90-15; and page 18451 of the April 23™ Guidance)

Per OMB M-09-15 and the April 23™ Guidance, all TEFAP ARRA funds are governed by
standard award terms and conditions. Please read the standard award terms and conditions
carefully {see Attachment #1), as they bind all State agencies receiving TEFAP ARRA
administrative funds. To the extent that they conflict, the standard award terms and
conditions supersede previous guidance issued by the Food and Nutrition Service (FNS}.

Who Must Report?
(pages 20-21 of OMB M-03-15)

ARRA defines “recipient” as any entity that receives ARRA funds directly from the Federal
government, other than individuals. Currently, ARRA reporting requirements apply only to
prime non-Federal recipients. In our context, this means TEFAP State agencies. In States
where one State agency has delegated responsibility for operating TEFAP to another State
agency, the second State agency must be prepared to report on its use and distribution of
ARRA funds as though it were the prime non-Federal recipient.
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How will TEFAP State agencies report?
(page 24-25 of OMB M-(09-15)

TEFAP State agencies will use two methods to report ARRA information. ARRA-
specific quarterly FNS-667s will be submitted through the Food Programs Reporting
System {FPRS). For other information required to be reported by ARRA, OMB intends
to oversee development a central collection system, and is moving aggressively to ensure
the system is ready by October 10, 2009. We expect the central collection system to be
online and available no less than 45 days before October 10, 2009.

Buy American and Wage Requirements
{pages 94-104, Appendix 9 of OMB M-09-15; pages 18452-18463, Subpart B of the
April 23 Guidance; and page 18463, Subpart C of the April 23" Guidance)

TEFAP activities will not typically fall under ARRA’s Buy American and Wage
Requirement provisions. ARRA’s Buy American provision (Section 16035) indicates that,
if ARRA funds are used to construct, alter, maintain, or repair a public building or public
work, as defined in Section 1605 of ARRA and in the implementing guidance, all the
iron, steel, and manufactured goods used in the project must be produced in the United
States. In addition, as required in Section 1606 (the Wage Requirement provision), any
State undertaking such projects must ensure that all 1aborers and mechanics employed by
contractors and sub-contractors on projects funded (wholly or partially) with ARRA
funds shall be paid an amount at least equal to the prevailing wage for similar work, per
subchapter IV of chapter 31 of title 40 of the United States Code.

If a State agency intends to use TEFAP ARRA administrative funds to construct, aiter,
maintain, or repair one of its buildings, it should review Appendix 8 of OMB M-09-15
and Subparts B and C of the April 23™ Guidance and contact FNS for further assistance
to determine the applicability of these two provisions.

-Reporting Wrengdoing
(page 51 of OMB M-09-15)

Each State and sub-grantee receiving ARRA funds shall promptly refer any credible evidence
that a principal, employee, agent, contractor, sub-grantee, sub-contractor, or other person has
submitted a false claim under the False Claims Act or has committed a criminal or civil
violation of laws pertaining to frand, conflict of interest, bribery, gratuity, or similar
misconduct involving those funds to an appropriate mspector general.



Attachment #1: Standard Award Terms and Conditions
' Governing All Awards of ARRA Funds
(pages 18449-18450 of the April 23" Guidance)

Reporting and Registration Requirements under Section 1512 of the
American Recovery and Reinvestment Act of 2009, Public Law 111-5

(a) This award requires the recipient fo compiete projects or activities which are
funded under the American Recovery and Reinvestment Act of 2009.
{ARRA) and to report on use of ARRA finds provided through this award.
Information from these reports will be made available to the pubhic.

(b} The reports are due no later than ten calendar days afier each calendar
quarter in which the recipient receives the assistance award funded in whole
or in part by ARRA.

(c) Recipients and their first-tier recipients must maintain current registrations in
the Centrai Contractor Registration (www.cer.gov) at all times during which
they have active federal awards funded with ARRA funds. A Dun and
Bradstreet Data Universal Numbering System (DUNS) Number
(www.dnb.com) is one of the requirements for registration in the Central
Contractor Registration. ‘

{d} The recipient shall report the information described in section 1512(c) using
the reporting instructions and data elements that will be provided online at
www.FederalReporting.gov and ensure that any information that is pre-filled
is corrected or updated as needed,



these can be obtained free of charge. First-tier sub-recipients should immediately
obtain a DUNS number (or update their existing DUNS record) and a CCR.

10. A unique identifier of the parent entity of the recipient (if any); and

11. The names and total compensation of the five most highly compensated officers of
the entity, but only if the entity:
a) Received §0% or more of its annual gross revenues in Federal awards; and
b) $25M or more in annual gross revenue from Federal awards.



